IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI
OXFORD DIVISION

CAROLYN JONES,

Plaintiff,
CIVIL ACTION FILE

NO. 2 OCV | 20-M ~ A

V.

C. R. BARD, INC. and COVIDIEN INC.
d/b/a SOFRADIM PRODUCTION,

Defendants. JURY TRIAL DEMANDED

R N T N N N I e N e

COMPLAINT

COMES NOW Carolyn Jones as Plaintiff herein and herby file this Complaint,

showing the Court as follows:

PARTIES, JURISTICTION AND VENUE

1.

Plaintiff is a citizen of the State of Mississippi, and she resides in Tippah
County, Mississippi.

2.

Defendant C. R. Bard, Inc. (“Bard”) is a New Jersey corporation with its
principal place of business at 730 Central Avenue, Murray Hill, New Jersey 07974.
All Acts and omissions of Bard as described herein were done by its agents,
servants, employees and/or owners, acting in the course and scope of their

respective agencies, services, employments and/or ownership.
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3.

Defendant Covidien Inc. d/b/a Sofradim Production (“Covidien”) is a
Delaware corporation with its principal places of business at 15 Hampshire Street,
Mansfield, Massachusetts 02048. All acts and omissions of Covidien as described
herein were done by its agents, servants, employees and/or owners, acting in the
course and scope of their respective agencies, services, employments and/or
ownership.

4.

Plaintiff is seeking damages in excess of $75,000.00. Subject matter

jurisdiction is proper pursuant to 28 U.S.C. § 1332.
5.

Bard Urological, the division of Defendant C.R. Bard, Inc. and Covidien, Inc.
that designed, manufactured, marketed, packaged, labeled and sold the product at
issue in this lawsuit, both conducted business and sold their products, is located
in the Northern District of Mississippi.

6.

Bard and Covidien have significant contacts with the Northern District of

Mississippi such that it is subject to personal jurisdiction within said district.
7.

A substantial part of the events and omissions giving rise to Plaintiff’s

causes of action occurred in the Northern District of Mississippi.
8.

Pursuant to 28 U.S.C § 1391 (a), venue is proper in the Northern District of

Mississippi.
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FACTUAL BACKGROUND

9.

At all times relevant herein, Bard was engaged in the business of designing,
manufacturing, marketing, packaging, labeling, and selling medical devices,
including its Avaulta Synthetic Support System (the “Product”), specifically placing
said product into the stream of commerce. Bard Inc. is a Jew Jersey based company
who manufactures pelvic mesh systems, such as Avaulta Solo ™ Support System
and the Avaulta Plus ™ Biosynthetic Support System. The product designed and
manufactured by Bard and Covidien are mesh systems to correct and restore

normal vaginal structure after a pelvic organ prolapsed.
10.

At all times relevant herein, Covidien was engaged in the business of
designing, manufacturing, marketing, packaging, labeling, and selling medical
devices, including its Avaulta Synthetic Support System (the “Product”), specifically
placing said product into the stream of commerce. Bard Inc. is a Jew Jersey based
company who manufactures pelvic mesh systems, such as Avaulta Solo ™ Support
System and the Avaulta Plus ™ Biosynthetic Support System. The product designed
and manufactured by Bard and Covidien are mesh systems to correct and restore

normal vaginal structure after a pelvic organ prolapsed.
11.

Plaintiff was implanted with the Product during surgery performed by Dr.

David Williams at Baptist Memorial Hospital in New Albany, Mississippi.
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12.

The Product was surgically implanted in Plaintiff to treat her pelvic organ

prolapsed, the use for which Bard and/or Covidien marketed the Product.
13.

As a result of having the Product implanted in her, Plaintiff has experienced
significant mental and physical pain and suffering, has sustained permanent injury
and permanent and substantial physical deformity, and has undergone or will
undergo corrective surgery or surgeries. Specifically, Plaintiff has suffered

bleeding, infections, intense pain, and surgery to adjust the defective device.

CAUSES OF ACTION

COUNT I: NEGLIGENCE

14.

Plaintiff incorporates by reference all paragraphs of this Complaint as if
fully set forth herein.

15.

Bard and/or Covidien had a duty to individuals, including Plaintiff, to use
reasonable care in 'designing, manufacturing, marketing, labeling, packaging and
selling the Product.

16.

Bard and/or Covidien was negligent in failing to use reasonable care in

designing, manufacturing, marketing, labeling, packaging and selling the Product.
17.

As a direct and proximate result of Bard and/or Covidien’s negligence,

Plaintiff was caused and/or in the future will be caused to suffer severe personal
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injuries, pain and suffering, severe emotional distress, financial or economic loss,
including but not limited to obligations for medical services and expenses, present

and future lost wages, and other damages.

COUNT II: STRICT LIABILITY - DESIGN DEFECT

18.

Plaintiff incorporates by reference all paragraphs of this Complaint as if
fully set forth herein.

19.

The Product implanted in Plaintiff was not reasonably safe for its intended
use and was defective as a matter of law with respect to its design.

20.

As a direct and proximate result of the Product’s aforementioned defects,
Plaintiff was caused and/or in the future will be caused to suffer severe personal
injuries, pain and suffering, severe emotional distress, financial or economic loss,
including but not limited to obligations for medical services and expenses, present
and suture lost wages, and other damages.

21.

Bard and/or Covidien is strictly liable to Plaintiff for designing,

manufacturing, marketing, labeling, packaging and selling a defective product.

COUNT III: STRICT LIABILITY - MANUFACTURING DEFECT

22,

Plaintiff incorporates by reference all paragraphs of this Complaint as if

fully set forth herein.
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23.

The Product implanted in Plaintiff was not reasonably safe for its intended

use and was defective as a matter of law with respect to its manufacture.
24.

As a direct and proximate result of the Product’s aforementioned defects,
Plaintiff was caused and/or in the future will be caused to suffer severe personal
injuries, pain and suffering, severe emotional distress, financial or economic loss,
including but not limited to obligations for medical services and expenses, present
and future lost wages, and damages.

25.

Bard and/or Covidien are strictly liable to Plaintiff for designing,

manufacturing, marketing, labeling, packaging and selling a defective product.

COUNT IV: STRICT LIABILITY - FAILURE TO WARN

26.

Plaintiff incorporates by reference all paragraphs of this Complaint as if
fully set forth herein.

27.

The Product implanted in Plaintiff was not reasonably safe for its intended
use and was defective as a matter of law due to its lack of appropriate and
necessary warnings.

28.

As a direct and proximate result of the Product’s aforementioned defects,

Plaintiff was caused and/or in the future will be caused to suffer severe personal

injuries, pain and suffering, severe emotional distress, financial or economic loss,
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including but not limited to obligations for medical services and expenses, present
and future lost wages, and other damages.
29.
Bard and/or Covidien is strictly liable to Plaintiff for designing,
manufacturing, marketing, labeling, packaging and selling a defective product.

COUNT V: BREACH OF EXPRESS WARRANTY

30.

Plaintiff incorporates by reference all paragraphs of this Complaint as if
fully set forth herein.

31.

Bard and/or Covidien made assurances to the general public, hospitals and
health care professionals that the Product was safe and reasonably fit for its
intended purposes.

32.

Plaintiff and/or her health care provider chose the Product based upon Bard
and/or Covidien’s warranties and representations regarding the safety and fitness
of the Product.

33.

Plaintiff, individually and/or by and through her physician, reasonably

relied upon Bard and/or Covidien’s express warranties and guarantees that the

Product was safe, merchantable, and reasonably fit for its intended purposes.
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34.

Bard and/or Covidien breached these express warranties in violation of Miss.
Code Ann. § 75-2-313 because the Product implanted in Plaintiff was unreasonably
dangerous and defective and not as Bard and/or Covidien had represented.

35.

Bard and/or Covidien’s breach of its express warranties resulted in the
implantation of an unreasonably dangerous and defective product in Plaintiff’s
body, placing Plaintiff’s health and safety in jeopardy.

36.

As a direct and proximate result of Bard and/or Covidien'’s breach of the
aforementioned express warranties, Plaintiff was caused and/or in the future will
be caused to suffer severe personal injuries, pain and suffering, severe emotional
distress, financial or economic loss, including but not limited to obligations for
medical services and expenses, present and future lost wages, and other damages.

COUNT VI: BREACH OF IMPLIED WARRANTY
37.

Plaintiff incorporates by reference all paragraphs of this Complaint as if
fully set forth herein.

38.

Bard and/or Covidien impliedly warranted that the Product was

merchantable and was fit for the ordinary purposes for which it was intended.
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39.

When the Product was implanted in Plaintiff to treat her pelvic organ
prolapsed, the Product was being used for the ordinary purposes for which it was
intended.

40.

Plaintiff, individually and/or by and through her physician, relied upon Bard
and/or Covidien’s implied warranty of merchantability in consenting to have the
Product implanted in her.

41.

Bard and/or Covidien breached these implied warranties in violation of Miss.
Code Ann. § 75-2-314 and § 75-2-315 of merchantability because the Product
implanted in Plaintiff was neither merchantable nor suited for its intended uses as

warranted.
42.

Bard and/or Covidien’s breach of its implied warranties resulted in the
implantation of an unreasonably dangerous and defective product in Plaintiff’s
body, placing Plaintiff’s health and safety in jeopardy.

43,

As a direct and proximate result of Bard and/or Covidien’s breach of the
aforementioned implied warranties, Plaintiff was caused and/or in the future will
be caused to suffer severe personal injuries, pain and suffering, severe emotional
distress, financial or economic loss, including but not limited to obligations for

medical services and expenses, present and future lost wages, and other damages.
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COUNT VII: VIOLATION OF MISSISSIPPI CONSUMER PROTECTION LAWS

44,

Plaintiff incorporates by reference all other paragraphs in the Complaint as

if fully set forth herein and further alleges the following.
45.

Plaintiff purchased and used the Product primarily for personal use and
thereby suffered ascertainable losses as a result of Defendants’ actions in violation
of the consumer protection laws.

46.

Unfair methods of competition and unfair or deceptive acts or practices are

defined and declared unlawful by the consumer protection laws.
47.

Defendants’ specific unfair or deceptive acts or practices that were

prescribed by law include the following, without limitation:

(a) Representing that goods or services have...characteristics, ingredients,
uses, benefits or quantities that they do not have...

(b) Advertising goods or services with intent not to sell them as advertised;
and

(c) Engaging in deceptive conduct.

48.
Defendants’ violated consumer protection laws through their use of false
and misleading misrepresentations or omissions of material fact relating to the

safety and efficacy of said Product.
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49.

Defendants’ uniformly communicated the purported benefits of its Product
while failing to disclose the serious and dangerous side effects related to the use
of the Product and/or true state of the Product’s regulatory status, its safety, its
efficacy and/or its usefulness. Defendant made these representations to physicians
and also to patients such as the Plaintiff, in their advertising campaigns.

50.

Defendants’ conduct in connection with their sale of its Product as also
impermissible and illegal in that it created an likelihood of confusion or
misunderstanding, because Defendants’ misleadingly, falsely and/or deceptively
misrepresented and/or omitted numerous material facts regarding, among other
things, the utility, benefits, costs, safety, efficacy and advantages of the Product.

51.

As a result of these violations of consumer protection law Miss. Code Ann. §
75-24-1, et seq., Plaintiff has incurred serious physical injury, pain and suffering,
loss of income, loss of opportunity and medical, hospital and surgical expenses
and other expenses related to the diagnosis and treatment thereof, for which

Defendants’ are liable.

COUNT VII: PUNITIVE DAMAGES

52.

Plaintiff incorporates by reference all paragraphs of this Complaint as if

fully set forth herein.
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53.

Bard and/or Covidien knew or should have known that the Product was

defective and presented and unreasonable risk of harm to Plaintiff.
54.

Bard and/or Covidien’s conduct as described in this Complaint, for which
Plaintiff is entitled to recover compensatory damages, manifested a conscious
indifference to, and/or flagrant disregard of, the safety of those persons who
might foreseeably have been harmed by the Product, including Plaintiff, justifying
the imposition of punitive damages. Defendants’ acted in a grossly negligent
manner by failing to reveal and/or warn regarding the safety issues associated with
its Product.

55.

WHEREFORE, Plaintiff demands a trial by jury, judgment against Bard and/or
Covidien for compensatory and punitive damages in an amount exceeding $75,000,
as well as costs, attorney fees, interest, and any other relief, monetary or equitable,
to which she is entitled.

PRAYER FOR RELIEF

56.

WHEREFORE, Plaintiff demands judgment against Defendants for the
damages resulting from Plaintiff’s injury including without limitation, Plaintiff’s
pecuniary injury, together with hospital and medical expenses, as well as
compensatory damages, treble damages, punitive damages, attorneys’ fees,

interest and costs, and all such other relief as the Court deems just.
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57.

Plaintiff prays that after all lawful delays had, there be judgment in
the favor of Plaintiff for all general and special damages in an amount reasonable
under these premises, including but not limited to compensatory damages, all
mental and emotional pain, suffering, fear, and anguish, all expenses, and all
losses, including but not limited to lost wages, proximately cause by defendant’s
conduct, together with prejudgment and post-judgment interest on the amounts
awarded as and for compensatory damages.

58.

Plaintiff further prays for all allowable costs, for legal interest and damages
from the date of judicial demand until paid, and for all such other and further

relief as this Honorable Court shall deem necessary.

JURY TRIAL DEMAND

59.

Plaintiff hereby demands a trial by jury on all issues so triable.

By:

MARTIN D. CRUMP,(Esqu%mS Bar 10652
MARK W. DAVIS, Esquire MS Bar 5840
Fifteenth Place

1712 15* Place, 3" Floor

Gulfport, MS 39501

Telephone: (228) 863-6000

Facsimile: (228) 864-0907
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